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David M. Zivkovic, Plaintiff vs State Of Idaho, Defendant 
David M Zivkovic, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
5/4/2009 NCPC WHARTON New Case Filed - Post Conviction Petition David C. Nye 
Challenging Constitutionality 
APER WHARTON Other party: State of Idaho, Appearance Dustin David C. Nye 
W. Smith 
WHARTON Filing: 9SPC - Post Conviction Relief Filing Paid David C. Nye 
by: Zivkovic, David M. (subject) Receipt number: 
0003245 Dated: 5/4/2009 Amount: $.00 (Cash) 
For: Zivkovic, David M. (subject) 
AFFD WHARTON Affidavit Of Impecuniousity David C. Nye 
MISC WHARTON Clerk placed in this PC file a copy of the Minute David C. Nye 
Enry & Order, Commitment Order, Order To 
Transport filed 6/04/2008 in CRFE-2007 -41. 
Clerk placed in this PC file a copy of the Minute 
Entry & Order filed 06/30/2008 in Case 
CRMD-2005-72 & CRMD-2007-39. 
5/8/2009 ANSW WHARTON Answer David C. Nye 
MOTN WHARTON Motion To Take Judicial Notice Of Underlying David C. Nye 
Cases (CR-2007-39 and CR-2007-41) 
6/19/2009 MOTN WHARTON Motion To Judicial Notice Of Caption And David C. Nye 
Address Change 
RESP WHARTON Response And Objection To Respondent's David C. Nye 
Motion For Summary Dismissal 
7/23/2009 NOTC WHARTON Motion To Take Judicial Notice Of Address David C. Nye 
Change 
9/312009 DCSN WHARTON Decision Re: Motion To Take Judicial Notice Of David C. Nye 
Caption And Address Change 
DCSN WHARTON Decision Re: Motion To Take Judicial Notice Of David C. Nye 
Underlying Cases (CR-2007-039 and 
CR-2007-41) 
10/20/2009 DCSN WHARTON Decision Re: Post Conviction Petition David C. Nye 
Challenging Constitutionality Of State State and 
Notice Of Intent To Dismiss (Court gave 
Petitioner until 11/12/2009 to reply to proposed 
dismissal) 
11/24/2009 ORDR COBURN Order And Judgment Of Dismissal David C. Nye 
DSBT COBURN Dismissed Before Trial Or Hearing David C. Nye 
STAT WHARTON STATUS CHANGED: closed David C. Nye 
1/6/2010 NOTA WHARTON NOTICE OF APPEAL David C. Nye 
APSC WHARTON Appealed To The Supreme Court David C. Nye 
CLCT WHARTON Clerk's Certificate Of Notice Of Appeal David C. Nye 
MOAM WHARTON Motion To Amend Findings Of Fact During Appeal David C. Nye 
1/15/2010 MISC WHARTON Clerk's Certificate filed with the Supreme Court of David C. Nye 
Appeals 
ORDR WHARTON Order Conditionally Dismissing Appeal David C. Nye 
Date: 
Time: 
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David M. Zivkovic, Plaintiff vs State Of Idaho, Defendant 
Date Code User 
1/15/2010 MISC WHARTON Clerk's Record Due Date Suspended to 
02/04/2010 (for response to conditional dismissal 
by the Supreme Court of Appeals) 
2/3/2010 MISC WHARTON Document filed with the Supreme Court (David 
Zivkovic's Response to Order Dismissing Appeal 
LETT WHARTON Letter from David Zivkovic to the Court 
2/10/2010 ORDR WHARTON Secong Order Conditionally Dismissing Appeal 
(from the ISC of Appeals) (21 days from 
02/08/2010) 
2/22/2010 MOTN WHARTON Motion For Enlargement Of Time 
3/11/2010 OR DR WHARTON Order Granting Motion For Enlargement Of Time 
MISC WHARTON Clerk's Record Due Date Suspended 
3/15/2010 AFFD WHARTON Affidavit Of Impecuniousity 
REQU WHARTON Request For Waiver Of Appellate Fees And 
Memorandum Of Supporting Authority 
3/30/2010 ORDR WHARTON Order Recommending Waiver Of Filing Fee If 
Charged 
4/6/2010 MISC WHARTON Clerk's Record Due (06/07/10) 
4/14/2010 CERT WHARTON Certificate Of Exhibits (none) 
CLCT WHARTON Clerk's Certificate 
NLCR WHARTON Notice Of Lodging Clerk's Record 
CTSV WHARTON Certificate Of Service 
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David Zivkovic, Pro Se 
CIO IDOC #20848 
P.O. Box 14 
Boise, ID 83707 
DA VID ZIVKOVIC, 
Petitioner 
Vs. 
IDAHO CODE: 18-3316, 
Respondant. 
IN THE SIXTH DISTRICT COURT 
ONEIDA COUNTY, STATE OF IDAHO 
* 
* POST CONVICTION PETITION 
* CHALLENGING CONSTITUTIONALITY 
* OF STATE STATUTE 
Filed r----- ______ __ * 
* MAY - 4 2009 
* 
* 
Petitioner, David Zivkovic, appearing pro se, pursuant to I.e. 19-4201-4226,4901-4911 and the Idaho Rules of Civil 
Procedure, hereby submits this action. Petitioner avers that sections of Idaho code: 18-3316 and 18-310 are 
unconstitutional, as violating bill of attainder and ex post facto protections of Idaho Constitution article 1 § 16 and article 
1 § 10 of the US Constitution, and respectfully requests the court to overturn his conviction and vacate his sentence. 
I. JURISDICTION 
Due to the nature and subject matter of this issue for review, petitioner initially filed this petition in the Idaho Supreme 
Court, February 26,2009. However, the supreme court clerk directed him to file in the district court. Therefore the Sixth 
District Court has original jurisdiction. 
II. PROCEDURAL FACTS 
On February 23,2007 petitioner entered a plea of guilty to unlawful possession of a firearm, I.c. 18-3316 before 
honorable Judge N. Randy Smith, in the Sixth District Court of Oneida County, Malad, Idaho; case No. CRFE-2007 -4 I. 
This case was combined with misdemeanor case CR-2007-39 before magistrate Judge David L. Evans. Final disposition 
of all cases was held in abeyance pending the outcome of petitioners participation in the Oneida County DUIIDrug Court 
Program (OCDCP). Were petitioner to successfully complete the 18 month OCDCP, all pending charges in the above 
cases would be dismissed. In the event petitioner failed to complete or was terminated from the OCDCP, he would go 
directly to the sentencing phase of his criminal proceeding for all the above mentioned cases incorporated into the 
OCDCP. Zivkovic was interviewed, screened and accepted in the OCDCP on February 15,2007. 
On February 11, 2008 petitioner was arrested for violating terms of OCDCP [i.e. drinking alcohol at home] and 
incarcerated pending a probation/OCDCP violation hearing. At a hearing before magistrate D.L. Evans on March 21, 
2008, petitioner was tenninated from the OCDCP and scheduled for sentencing. Petitioner moved to disqualifY magistrate 
Evans for cause on April 18, 2008. At his sentencing hearing May 1,2008 petitioners motion to disqualifY was denied by 
magistrate Evans and he was sentenced to a total of 3 V2 years with imprisonment for case No CR-2007-39. This sentence 
was to run concurrent with the pending [felony] sentence. On May 29, 2008 honorable Judge Don L. Harding sentenced 
petitioner to 5 years imprisonment [3 fixed, 2 indetenninate] for case No. CRFE-2007-41 for: unlawful possession of a 
fireann, I.e. 18-3316 presently at issue before the court. 
III. APPEAL FROM JUDGEMENT 
Petitioner appealed magistrate Evans denial of motion to disqualifY and sentence, May 6, 2008. Just minutes before 
his rule 35 hearing, June 27, 2008, court appointed counsel, Robert O. Eldredge, infonned petitioner [offthe record] that 
his rule 35 motion would be granted ifhe dismissed his appeal. Petitioner reluctantly agreed. 
IV. BIFURCATION OF CLAIMS 
Having pled guilty to misdemeanor charges [CR-2007-39] and felony charges (CRFE-2007-41] in order to be accepted 
into the OCDCP, both misdemeanor and felony charges were consolidated into a single proceeding via the OCDCP. 
Administration of the OCDCP was exclusively managed by magistrate Evans and drug court staff. Petitioner also avers 
that his tennination from OCDCP [March 21, hearing] was in violation of constitutional due process. Additional claims 
of: abuse of authority, discrimination, malicious prosecution, false imprisonment, etc. by Oneida County Officers acting 
in concert with drug court staff, exist during his tenure in the OCDCP. Because of the hybrid claims scenario, petitioner 
will submit these additional issues to the district court in a supplemental petition, and those not connected to his 
conviction in the U.S. District Court under title 42 U.S.c. § 1983. Unless, to preserve judicial economy, the Sixth District 
Court grants leave to also hear petitioner's § ]983 claims. However, his primary issue is to ready for review and he 
respectfully requests this court to proceed with this challenge to state law. 
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V. ISSUES FOR REVIEW 
That sections of the Idaho Code: 18-3316 and 18-310 are legislative acts which inflict punishment without judicial 
determination, in violation of Bill of Attainder and Ex Post Facto clauses ofthe Idaho and U.S. Constitutions. 
VI. INEFFECTIVE ASSISTANCE OF COUNSEL 
Throughout petitioner'S tenure in the OCDCP and especially during proceedings terminating his OCDCP participation 
and after, court appointed counsel, Robert Eldredge'S representation was ineffective. His performance presented such a 
morass of deficiencies, petitioner submitted a 4 page misconduct complaint against attorney Eldredge to the Idaho State 
Bar, Dec. 14,2008 [ISB file No. 08-C414G] disposition pending. Pertinent here however, is the fact that petitioner 
repeatedly brought his issue to counselor Eldredge's attention during the beginning of his OCDCP participation, including 
an e-mail containing supporting points and authorities counsel failed to properly and timely address this challenge in the 
District court. Zivkovic brought this issue up again before magistrate Evans in a hearing Feb. 28, 2008, specifically 
mentioning on the record his uncertainty as; "how to properly challenge the constitutionality of I.c. 18-3316." Court and 
counsel were silent on this issue ... hence the state/respondent cannot now claim petitioner has waived his right to bring 
this issue on habeas relief, having failed to address it in the district court or on appeal. 
VII. STATEMENT OF THE CASE 
From the time he was a small boy, Zivkovic enjoyed the outdoors; fishing, camping and particularly hunting and target 
shooting. His older brother taught him safe and responsible firearms use; which protocol petitioner passed on to his sons. 
He worked part time as a fishing and hunting guide for many years where firearms were an integral part of his livelihood 
and he accumulated a fair collection of them. 
In July of 1995, at the age of35, petitioner was convicted of his first ever felony [theft] in the First District Court, 
Logan, Utah. No firearms were used by either Zivkovic or co-defendants in the commission of this crime. During a 
traffic violation stop near Brigham City, Utah in 2001, petitioner was arrested for; "possession of a firearm by a restricted 
person," a felony, in violation of Utah Code: 76-10-503 (2). He pled guilty and served 2 years in the Utah State prison 
for this simple possession of a firearm. Compacting his parole to Malad, Idaho in 2003, petitioner's parole officer told 
him that because he was an ex-felon, it was now illegal for him to possess a firearm, even after he successfully completed 
his parole and terminated his sentence in 2006. Throughout his entire life, Zivkovic took pains never to abuse or misuse a 
firearm in any way, shape or form, so why is he being punished with a firearms disability? 
VIII. ANALYSIS AND SUPPORTING AUTHORITY 
Dedicated to the late M. Joe Davis, former teacher ofthe U.S. History and Government... and much admired friend. 
(A) FIREARMS LEGISLATION 
In 1968, U.S. Congress proposed legislation to prohibit felons from possessing firearms. It had originally been 
targeted at those criminals who used a gun in the perpetration of their crimes_ those who did shouldn't be allowed to 
own or possess one. Which is a tenet of fundamental fairness; "let the punishment fit the crime." Unfortunately, this 
legislation got twisted and convoluted by prohibiting all felons from possessing a firearm, regardless if they had ever used 
a firearm or not, and was passed as section 1202 of title 18; United States Code, commonly known as: "The Omnibus 
Crime Control and Safe Street Act of 1968" (OCCSA). In 1986 OCCSA was repealed, mostly in name, as many pertinent 
laws within were incorporated into title 18 U.S.c. §§ 920-925. 
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Although [properly] including a plethora of additional sentencing enhancements, specifically targeting criminals who used 
guns, §922 remained to [improperly] prohibit and punish any and all felons with a firearms proscription, regardless if they 
had never used a firearm in the commission of their past crimes. Soon after, most state legislatures passed their own felon 
firearms laws making simple possession of a firearm by a felon another crime, even iftheir previous crime had not 
involved a gun whatsoever. Idaho followed suit with § 18-3316(1) which states: 
A person who previously has been convicted of a felony who purchases, owns possesses or has under his 
custody or control any firearm shall be guilty of a felony and shall be imprisoned in the state prison for a 
period of time not to exceed five (5) years and by a fine not to exceed $5,000." [I.e. § 18-3316, as added 
by 1992, ch. 224 § l,p. 674; am.2002] 
Although subsection (2) of § 3316 does specifically target mostly violent crimes enumerated in 18-310 (2); (a) through 
(JJ) as "felony convictions," it does not exclude or exempt those felons who have never used a firearm in the commission 
of their crimes. Likewise, subsections 18-3316(2) and 18-310 (4) include persons convicted of felonies in other states or 
jurisdictions within its "blanket" firearms proscription; relevant to petitioner as he has a similar felony firearm possession 
conviction from Utah. These sections and subsections of Idaho code are legislative enactments which inflict punishment 
on petitioner in violation of the Idaho constitution: article 1§16, which states: "No bill of attainder, ex post facto law, or 
law impairing the obligation of contracts shall ever be passed." 
(B.) BILL OF ATTAINDER 
Nearly 150 years ago in CUMMINGS V MISSOURI, 71 U.S. 277 (1866) the US Supreme Court ruled a Missouri 
Statute unconstitutional because it required members of clergy and other persons to swear a loyalty oath that they had not 
supported the government of the rebellion, otherwise they would be forbidden from working. Because many citizens of 
Missouri were loyal to the confederacy, they could not make such an oath, lest they be subject to imprisonment for 
perjury. Only weeks later, a similar law was struck down in Arkansas that prohibited an attorney from working, unless he 
took a similar oath or attestation, EX PARTE GARLAND, 71 U.S. 333 (1866). Known as the "Test Oath" cases, the U.S. 
Supreme court held that these laws acted as bills of attainder and were unconstitutional, pursuant to Article I, sections 9 
and 10 of the U.S. Constitution. 
The definition of bills of attainder was best summed by the court: 
A bill of attainder, is a legislative act which inflicts punishment without judicial trial and includes any legislative 
act which takes away the life, liberty, or property of a particular named or easily ascertainable person or group of 
persons because the legislature thinks them guilty of conduct which deserves punishment, [yet for which no court 
has adjudged them guilty] [CUMMINGS: at 323]. 
The historical background of the Bill of Attainder, stems from sixteenth, seventeenth and eighteenth century England 
as a parliamentary act sentencing to death one or more specific persons, who had a attempted or threatened to overthrow 
the government. The "bill of pains and penalties" was identical to the bill of attainder, except it prescribed penalties short 
of death, e.g., banishment, deprivation of the right to vote, and prohibitions from possessing weapons. Without further 
elaboration on historical background, which this court is certainly familiar with ... important is that the architects of our 
constitution, Alexander Hamilton and James Madison, indicated that the Bill of Attainder clause was NOT intended as a 
narrow, technical (and therefore soon to be outmoded) prohibition, but rather as an implementation of the separation of 
powers, a general safeguard against legislative exercise of the judicial function, or put more simply-trial and punishment, 
by legislature. 
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History has not changed in the respect of legislature's overstepping their bounds. By enacting certain portions of 18-
3316 and 310 as law, Idaho congress has taken upon itself the duty of judge, jury, and executioner, by targeting a specific 
class of people, as prone to violent acts and dangerous to the President and citizens of the United States and State of 
Idaho, and punishing them by means of a firearms proscription. Idaho's [blanket] firearms laws are identical to legislative 
abuses struck down in CUlvfMINGS V MISSOURI and EX PARTE GARLAND, because they target a particular named or 
easily ascertainable person or group of persons, i.e. [those felons or ex-felons who have never used or misused firearms] 
and punished them by denying their right to bear arms, along with those other felons who have used or abused firearms in 
the perpetration of their crimes. Opposition was quick to posture that suspension of civil rights does not constitute 
punishment. The Supreme Court disagreed: 
" ... deprivation or suspension of civil rights, or of some of them, and among these of the right of voting, 
of eligibility to office, of taking part in family councils, of being guardian or trustee, of bearing arms, 
and of teaching or being employed in a school or seminary of learning, are punishments prescribed by her 
code." [CWvfMINGS, at 321, emphasis added] 
(C.) EX POST FACTO 
Not only does 18-3316 and 310 violate bill of attainder doctrines, they also violate the "ex post facto" clause of the 
constitution. "Legislation which prescribes a penalty for an act not punishable at the time it was committed, and which 
impose additional punishment to that prescribed when the act was committed, also fall within the terms of an ex post facto 
law." [CUMMINGS, at 328] Regardless of whether the act was retroactive or retrospective. When Zivkovic originally 
bought or possessed his guns, he was not a felon. The moment he was convicted of a felony, which had no nexus to his 
possession of a firearm whatsoever, a criminal penalty was now attached to his prior non-criminal possession of a fireann, 
which in tum imposed additional punishment to his original crime of theft. In essence, the legislature is substituting a 
new and arbitrary mode of prosecution to that highly esteemed one recognized by the laws and constitution of the state-
trial by jury. 
Zivkovic never had any judicial forum, much less a jury trial, determine that he was a violent criminal predisposed to 
commit "future" crimes and with a firearm ... so why is he being punished for it? 
(D.) PREVENTATNE LEGISLATION 
As the punishments in CUMMINGS and GARLAND were retributive, or for past acts, legislatures have tried to 
undennine attainder protections by labeling their [punishment] laws as "preventative" legislation. This approach was also 
struck down in; UNITED STATES V BROWN, 381 U.S. 437 (1965). Brown was convicted under § 504 of the Labor-
Management Reporting and Disclosure Act of 1959, which makes it a crime for: " ... one who belongs to the Communist 
Party or who has been a member thereof during the proceeding five years, willfully to serve as a member of the executive 
board of a labor organization." The court ruled that § 504, enabled Congress to exceed its authority granted it by the 
Constitution. Because the statue does not set forth a generally applicable rule decreeing that any person who commits 
certain acts or possess certain characteristics (acts and characteristics which, in Congress' view, made them likely to 
initiate political strikes) shall not hold union office, and leave to courts and juries the job of deciding what persons have 
committed the specified acts or possess the specified characteristics. Instead, it designates in no uncertain terms the 
persons who possess the feared characteristics, - members of the Communist party; and therefore cannot hold union office 
without incurring criminal liability. 
The court further elaborated: 
It would be archaic to limit the definition of "punishment" to "retribution." Punishment serves several 
purposes: retributive, rehabilitative, deterrent - and preventive. Historical considerations by no means 
limit restriction of the bill of attainder ban to instances of retribution. 
A number of English bills of attainder were enacted for preventative purposes-that is, the legislature made a judgment, 
undoubtedly based largely on past acts and associations (as § 504 is) that a given person or group was likely to cause 
trouble (usually, overthrow the government) and therefore inflicted deprivations upon that person or group in order to 
keep it from bringing about the feared event. [BROWN, at 459). 
The vice of attainder is that the legislature has decided for itself that certain persons possess certain characteristics and 
are therefore deserving of sanction, not that it has failed to sanction others similarly situated. This is exactly what 
congress has done with 18-3316 and 310 by determining that all felons are going to misuse firearms in the future, and 
particularly that class of felons which has never misused a firearm. There is no mistake that their legislation sought to 
"prevent" any and all felons from future misuse of firearms. 
Although still valid precedent, many explicit elements of bills of attainder have been clouded over time since 
CUMMINGS ... however, judicial analysis has maintained this concept: "In determining whether a legislature sought to 
inflict punishment on an individual or group, it is often useful to inquire into the existence of less burdensome alternatives 
by which that legislature ... could have achieved its legitimate non-punitive objectives. [FORETICH V U.S, 351F.3d 
1198 (D.C.Cir 2003) at 1222] Legislatures could just have easily used language in their bills that prohibited only those 
persons who were judicially determined of using or misusing a firearm in connection with their crimes, from future 
possessIOn. 
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IX CONCLUSION 
Therefore those provisions of state law which prohibit and punish all felons from possessing firearms should be 
stricken as unconstitutional, including previous felony convictions in other jurisdictions and convictions for simple 
possession of firearms. Any amendments to state law imposing firearm proscriptions, punishments or sentence 
enhancements, should reflect only on those persons who have been judicially determined of using or misusing firearms in 
the perpetration of their crimes. Petitioner's conviction for violating I.e. 18-3316 should be overturned, his sentence 
vacated and his right to possess firearms reinstated - and any other relief this court deems fair in the interestsofjustice. 
~i.",..tn J>istric.t 
I, David Zivkovic respectfully submit this action to the ~~i 2m€ Court and do swear that I am the petitioner and 
that all statements, facts, and authority herein are true and correct to the best of my knowledge 
David Zivkovic, Petitioner 
SWORN AND SUBSCRIBED to me this day of !L<iV1.A.cAA'(f' 2009. 
CERTIFICATE OF DELIVERY 
I certify on this 4th day of May, 2009 I hand delivered, a true and correct copy of the 
attached petition challenging the constitutionality of State Statue, to the following: 
SIXTH DISTRlCT COURT 
10 COURT STREET 
MALAD, IDAHO 
DUSTIN W. SMITH 
30 NORTH 100 WEST 
MALAD, IDAHO 
r~ 
/ 
Paul Kay for Petitioner D vid Zivkovic 
DUSTIN W. SMITH 
Oneida County Prosecuting Attorney 
30 N. 100 W. 
Malad, Idaho 83252 
Telephone: (208) 766-2201 
Facsimile: (208) 766-2202 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DAVID ZIVKOVIC, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
CASE NO. CV -2009-0053 
Petitioner, 
vs. ANSWER 
STATE OF IDAHO, 
Respondent. 
COMES NOW, the State of Idaho, by and through Dustin W. Smith, Oneida County 
Prosecuting Attorney, and does hereby answer Petitioner's ("David Zivkovic") petition for post-
conviction relief in the above-entitled action as follows: 
1. 
GENERAL RESPONSES TO PETITIONER'S POST-CONVICTION ALLEGATIONS 
All allegations made by Petitioner, David Zivkovic, are denied by the state unless 
specifically admitted herein. 
II. 
SPECIFIC ANSWERS TO PETITIONER'S POST-CONVICTION ALLEGATIONS 
1. Answering paragraph I, asserting jurisdiction, Respondent admits that the Sixth 
Judicial District Court of the State of Idaho has jurisdiction over this matter. 
2. Answering paragraph II, asserting procedural facts, Respondent admits the 
allegations contained therein. 
ANSWER -1 q 
3. Answering paragraph III, asserting facts regarding Petitioner's appeal from 
judgment, Respondent admits that Petitioner knowingly and voluntarily dismissed his appeal 
and/or waived his right to appeal. 
4. Answering paragraph IV, Respondent lacks sufficient information upon which to 
base an answer and so denies the claim, reserving the right to amend this answer upon further 
investigation. 
5. Answering paragraph V, Respondent denies the allegations contained therein. 
6. Answering paragraph VI, Respondent denies the allegations contained therein. 
7. Answering paragraph VII through IX, Respondent lacks sufficient information 
upon which to base an answer and so denies the claim, reserving the right to amend this answer 
upon further investigation. 
FIRST AFFIRMATIVE DEFENSE 
Petitioner's petition fails to state any grounds upon which relief can be granted. Idaho 
Code § 19-4901(a); LR.C.P. 12(b)(6). 
SECOND AFFIRMATIVE DEFENSE 
To the extent Petitioner's claims should have been raised on direct appeal, the claims are 
procedurally defaulted. Idaho Code § 19-490 1 (b). 
THIRD AFFIRMATIVE DEFENSE 
Petitioner Petition for Post-Conviction Relief contains bare and conclusory allegations 
unsubstantiated by affidavits, records, or other admissible evidence, and therefore fails to raise a 
genuine issue of material fact. Idaho Code §§ 19-4902(a), 19-4903, and 19-4906. 
WHEREFORE, Respondent prays for relief as follows: 
a) That Petitioner's claims for post-conviction relief be denied; 
ANSWER- 2 
b) That Petitioner's claims for post-conviction relief be summarily dismissed; 
c) F or such other and further relief as the court deems necessary in the case. 
DATEDthis~ day of ~ 2009. 
D~ 
Oneida County Prosecuting Attorney 
VERIFICATION 
The Respondent, by and through Dustin W. Smith, Oneida County Prosecuting Attorney, 
being first duly sworn under oath, deposes and says: 
1) I am the attorney for the Respondent in the above-entitled matter. 
2) That the facts contained in the foregoing Answer to Petitioner's Petition for Post-
Conviction Relief are true and correct to the best of my information and belief. 
ANSWER - 3 
STATE OF IDAHO ) 
) ss: 
COUNTY OF ONEIDA ) 
I hereby certify that on this ]~ day of 2009, personally 
appeared before me Dustin W. Smith, who, being sworn, declared that he is 
representing the Respondent in this action, and that the statements contained in the foregoing 
document are believed to be true to the best of my information and belief. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal on 
the day and year first above written. 
ANSWER- 4 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this lrk day of *1: 2009, I caused a 
true and correct copy of the foregoing ANSWER to be placed in the United States mail, postage 
prepaid, addressed to: 
David Zivkovic 
IDOC No. 20848 
Box 14 
Boise, Idaho 83707 
ANSWER - 5 
~~~~ Sig ature 
I 
DUSTIN W. SMITH 
Oneida County Prosecuting Attorney 
30 N. 100 W. 
Malad, Idaho 83252 
Telephone: (208) 766-2201 
Facsimile: (208) 766-2202 
Filed 
MAY - 8 2009 
AT 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DA VID ZIVKOVIC, CASE NO. CV-2009-0053 
Petitioner, 
M. 
vs. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
MOTION TO TAKE JUDICIAL NOTICE 
OF UNDERLYING CASES (CR-2007-039 
and CR-2007-041) 
STATE OF IDAHO, 
Respondent. 
COMES NOW, the State of Idaho, by and through Dustin W. Smith, Oneida County 
Prosecuting Attorney, and does hereby move the Court to take judicial notice of the record, 
transcripts, and exhibits in the underlying criminal cases, CR-2007-0039 and CR-2007-0041. 
DATED this ~ day of May, 2008. 
DUSTIN W. MITH, 
Oneida County Prosecuting Attorney 
MOTlON TO TAKE JUDICIAL NOTICE OF UNDERYLING CASES - 1 
vt~ 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this J~ day of ~~ 2009, I caused a 
G 
true and correct copy of the foregoing MOTION FOR SUMMARY DISPOSITION to be placed 
in the United States mail, postage prepaid, addressed to: 
DA VID ZIVKOVIC 
IDOC No. 20848 
P.O. Box 14 
Boise, Idaho 83707 
MOTION TO TAKE JUDICIAL NOTICE OF UNDERYLlNG CASES - 2 
DA\JLb ZIVKOVIC, #~034-8 
SICI ~ Nmth· FS5 
P 0" 'Box <i)SOq 
Boise- J In 3370, 
JUN 19 2009 
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ATtACHMENT -A 
State's concern, is that there are some admissions being made, that ~e 
2 would like to make, and I would just want to make clear for the 
3 record, that they are knowingly and voluntarily. 
4 ROBERT O. ELDREDGE: Your Honor, I don't think it's neceSSC:L Y 
5 to go into all the violations in Drug Court. I've never seen that. 
6 The ones I've seen in Power County - this is a different Coun t y I 
7 it's the one that got them kicked out, and he's admitting that. 
8 COURT: Yes. 
9 ROBERT O. ELDREDGE: And then, we go to sentencing. He's 
10 facing a felony sentencing in Judge Harding's Court, and I'm going ::.c 
11 advise him not to testify and talk about all the minor things. That's 
12 the problem. 
13 COURT: Right. 
14 ROBERT O. ELDREDGE: He does not want to have a hearing, and 
15 wants the right to remain silent now. He wants to make his arguIT>Eo,,':' 
16 to be admi t ted back to Drug Court. We'11 staff that. He sent a 
1 7 1 e t t e r to Du s tin. 
18 
19 
20 
21 
22 
23 
24 
DAVID M. ZIVKOVIC: I have one more concern, Your Honor. i On 1 
l to; 
:; 
the felony charge, I've been wor king, and I've sent a rough draft 
Bob here, that Idaho Code 18-3316 is unconstitutional, 
Possession of a Firearm by a Felon, and I don't know how to 
challenge that while I am in Drug Court. 
which 
! 
i $ a 
~ 
i 
proper~y I 
I: 
COURT: Well, you know, you are just going to have to take ttl,,': 
up in District Court. You know, you've entered your plea. To gpt 
25 into Drug Court you entered your plea. 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DAVID ZIVKOVIC, ) 
) 
Petitioner, ) 
) 
-vs- ) 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
----------------------) 
Case No. CV-2009-0053 
DECISION RE: MOTION TO JUDICIAL 
NOTICE OF CAPTION AND ADDRESS 
CHANGE 
M. 
The Court received a "Motion to Judicial Notice of Caption and Address Change" filed by 
the Petitioner, David Zivkovic. Petitioner filed that motion on June 19, 2009. The State has not 
responded to the motion. Petitioner did not set the motion for hearing, file any supporting 
memorandum, or request oral argument. Therefore, pursuant to IRCP 7(b)(3), the Court will 
decide this matter without a hearing. 
Petitioner's motion is in two parts. The first paragraph asks that the caption of this matter 
remain as stated in his Post-Conviction Application: David Zivkovic, Petitioner, vs. Idaho Code: 
18-3316, Respondent. This portion of the motion is denied. A statute is not an entity or person, 
Register No. CV2007-0004261-PC 
DECISION RE: MOTION TO JUDICIAL NOTICE OF CAPTION & CHANGE OF ADDRESS 
Page 1 
is not able to be served with process, and is not able to file an Answer. Additionally, an inmate 
cannot bring a post conviction petition against a statute. The caption will remain as set forth in 
the caption above. Petitioner may make his argument that the identified statute is 
unconstitutional, but he cannot sue the statute. 
The second paragraph asks that the Court take judicial notice of Petitioner's new address. 
That portion of the motion is granted. Petitioner's new address: David Zivkovic #20848, SICI 
- North - F55, P.O. Box 8509, Boise Idaho 83707, shall be used for all service and future 
correspondence. 
IT IS SO ORDERED. 
DATED August 31,2009. 
< 
c=::?cae~ 
DAVIDC.NYE 
District Judge 
Register No. CV2007 -0004 261-PC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~~day o~&o09, I served a true and correct 
copy of the foregoing document upon each of the following individuals in the manner indicated. 
Dustin W. Smith 
Oneida County Prosecuting Attorney 
30 N. 100 W. 
Malad, Idaho 83252 
David Zivkovic, #20848 
SICI - North - F55 
P.o. Box 8509 
Boise, Idaho 83707 
Register No. CV2007-0004261-PC 
o U.S. Mail 
DE-Mail 
rEJ. Courthouse Box 
o Fax: 236-7288 
~U.S.Mail 
DE-Mail 
o Courthouse Box 
o Fax: 
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l AT \D'.,.a~o'Ciock AM. 
IN THE DISTRlCT COURT OF THE SIXTH mDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DAVID ZIVKOVIC, ) 
) 
Petitioner, ) 
) 
-vs- ) 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
-----------------------) 
Case No. CV -2009-0053 
DECISION RE: MOTION TO TAKE JUDICIAL 
NOTICE OF UNDERLYING CASES 
(CR-2007-039 and CV-2007-041) 
The Court received a "Motion to Take Judicial Notice of Underlying Cases" filed by the 
State ofIdaho. The State filed that motion on May 8, 2009. The Petitioner has not responded to 
the motion. The State did not set the motion for hearing, file any supporting memorandum, or 
request oral argument. Therefore, pursuant to IRCP 7(b )(3), the Court will decide this matter 
without a hearing. 
The Court grants the State's motion and takes judicial notice of the underlying cases. 
Those cases are: CR-2007-039 and CR-2007-041. 
IT IS SO ORDERED. 
Register No. CV2007-0004261-PC 
DECISION RE: MOTION TO TAKE mDICIAL NOTICE OF UNDERLYING CASES 
Page 1 
DATED August 31,2009. 
~ > ~ *~C;~ DA VID C. NYE ; 
District Judge 
CERTIFICATE OF SERVICE 
~---kr-
I HEREBY CERTIFY that on the 3-~ day of ~t, 2009, I served a true and correct 
copy of the foregoing document upon each of the following individuals in the manner indicated. 
Dustin W. Smith 
Oneida County Prosecuting Attorney 
30N.lOO W. 
Malad, Idaho 83252 
David Zivkovic, #20848 
SICI - North F55 
P.O. Box 8509 
Boise, Idaho 83707 
Register No. CV2007-000426l-PC 
o U.S. Mail 
DE-Mail 
E;i Courthouse Box 
o Fax: 236-7288 
~ U.S. Mail 
DE-Mail 
o Courthouse Box 
o Fax: 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DAVID ZIVKOVIC, ) 
) 
Petitioner, ) 
) 
-vs- ) 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
------------------------) 
Case No. CV-2009-0053 
DECISION RE: POST CONVICTION 
PETITION CHALLENGING 
CONSTITUTIONALITY OF STATE 
STATUTE and NOTICE OF INTENT 
TO DISMISS 
The Court has received and reviewed Petitioner David Zivkovic's Post Conviction Petition 
Challenging Constitutionality of State Statute and Respondent State of Idaho's Answer. The 
State's Answer includes a request that the post conviction petition be summarily dismissed. The 
Idaho appellate courts have stated that, rather than combining an Answer with a motion to 
dismiss a post-conviction petition, it is preferable for the State to file a motion separate from the 
answer and to identify it as a motion for summary disposition. See, Workman v. State, 144 Idaho 
518, 164 P.3d 798 (2007); Ridgley v. State, --- P.3d ----, 2008 WL 3020738 (Idaho App. 2008). 
In the absence of a separate motion for summary dismissal, it is this Court's practice, when it 
finds that summary dismissal is warranted, to not summarily dismiss the matter but to give the 
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petitioner twenty days notice of the intent to dismiss. That is what the Court will do here. 
BACKGROUND 
David Zivkovic was charged by a Prosecuting Attorney's Information with the felony of 
Unlawful Possession of a Firearm by a Felon. The prosecutor filed the Information on February 
5,2007. Mr. Zivkovic pled guilty to the charged crime on February 23, 2007. The matter was 
held in abeyance and Zivkovic went into the Oneida County DUIlDrug Court. Ultimately, 
Zivkovic was terminated from the diversion court and sentenced on May 30, 2008, to a uniform 
term of five years, with three years fixed and two years indeterminate. On May 4, 2009, 
Zivkovic filed his Post Conviction Petition Challenging Constitutionality of State Statute. 
Zivkovic alleges that I.e. § 18-3316 and I.C. § 18-310 are unconstitutional. He also 
alleges that his termination from diversionary court violated his due process rights. He requests 
that this Court overturn his conviction and vacate his sentence. The State disputes Zivkovic's 
claims. 
STANDARD OF REVIEW 
A petition for post conviction relief is governed by the Uniform Post-Conviction 
Procedure Act ("UPCPA"), I.C. 19-4901, et seq. Such a petition initiates a proceeding that is 
civil in nature. State v. Gilpin-Grubb, 138 Idaho 76, 79,57 P.3d 787, 790 (2002); State v. 
LePage, 138 Idaho 803, 806, 69 P.3d 1064, 1067 (Ct.App. 2003). Under I.C. § 19-4901(a), a 
person who is convicted of, or sentenced for, a crime may institute a proceeding to secure relief 
based on a claim that the conviction was in violation of the state or federal constitutions or the 
laws of Idaho, or that "there exists evidence of material facts, not previously presented and heard, 
that requires the vacation of the conviction or sentence in the interests of justice," among other 
grounds. 
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However, pursuant to I.C. § 19-490 1 (b), a petition for post-conviction relief is not a 
substitute for appeal. A petitioner is not allowed to raise any issue that could have been raised on 
a direct appeal, but was not so raised, unless those issues were not known and could not have 
reasonably been known at the time of the appeal. Raudebaugh v. State, 135 Idaho 602,603,21 
P.3d 924, 925 (2001). Similarly, a post-conviction petitioner may not relitigate the same issues 
that were already presented in a direct appeal. Gilpin-Grubb, 138 Idaho at 81,57 P.3d at 792. 
I. C. § 19-4906 governs the pleadings and judgments on the pleadings in a post-conviction relief 
action. I.C. § 19-4906(b) permits a court to dismiss the action if the court is satisfied based on 
the record that the petitioner is not entitled to relief and no purpose would be served by any 
further proceedings. That section also requires that the court, as a prerequisite to dismissal, give 
the petitioner notice of intent to dismiss and provides twenty days during which the petitioner 
may respond. However, the court may summarily dispose of the petition upon the motion of 
either of the parties when, based on the record, there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law. I.e. § 19-4906( c). No notice of intent to 
dismiss is required for a summary disposition under this section. Saykhamchone v. State, 127 
Idaho 319, 900 P.2d 275 (1995). 
Summary dismissal under I.C. § 19-4906(b) is the procedural equivalent of a motion for 
summary judgment. Ramirez v. State, 113 Idaho 87, 741 P.2d 374 (Ct. App. 1987); Roman v. 
State, 125 Idaho 644, 873 P.2d 898 (Ct.App 1994). Thus, in determining whether to grant a 
motion to dismiss, a court must view the facts in a light most favorable to the petitioner and 
determine whether those facts would entitle the petitioner to relief if accepted as true. Ferrier v. 
State, 135 Idaho 797, 798,25 P.3d 110, 111 (2001); Goodwin, 138 Idaho at 272,61 P.2d at 629; 
LePage, 138 Idaho at 806, 69 P.3d at 1067. If the court finds that the accepted facts entitle the 
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petitioner to relief, the court must conduct an evidentiary hearing. LePage, 138 Idaho at 806-
806,69 P.3d at 1067-1068. 
Summary dismissal of an application may be appropriate, even ifthe State does not 
controvert the petitioner's facts, because "the court is not required to accept either the applicant's 
mere conclusory allegations, unsupported by admissible evidence, or the applicant's conclusions 
of law." Goodwin, 138 Idaho at 272,61 P.2d at 629; LePage, 138 Idaho at 807, 69 P.3d at 1068. 
Further, a petition is "subject to summary dismissal if the petitioner has not presented evidence 
establishing a prima facie case as to each element of the claims upon which the applicant bears 
the burden of proof." Raudebaugh v. State, 135 Idaho 602, 604, 21 P.2d 924,926 (2001). 
DISCUSSION 
Zivkovic begins his argument by alleging that I.C. § 18-3316 and I.C. § 18-310 are Bills 
of Attainer that violate the U.S. and Idaho Constitutions. He did not raise this issue in the trial 
court prior to sentencing. Normally, that would end the inquiry into the matter. However, 
Zivkovic argues that the failure to raise the issue in the trial court constitutes ineffective 
assistance of counsel, which can be raised in post-conviction proceeding. It is also an issue that 
could and should have been raised on appeal but was not. This precludes Zivkovic from raising 
the issue in a post-conviction proceeding. See, Paridis v. State, 110 Idaho 534, 716 P.2d 1306 
(1986). The Uniform Post-Conviction Proceeding Act is not a substitute for appeal. However, 
again, Zivkovic argues that this is an ineffective assistance of counsel claim because his trial and 
appellate counsel did not raise it. 
Although this issue was not properly raised in the trial court on the underlying conviction 
or on appeal, this Court will address it as part of the post-conviction proceeding. Zivkovic, in his 
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petition, claims that I.C. § 18-3316 and I.C. § 18-310 violate both the Idaho Constitution and the 
u.s. Constitution. However, his "analysis and supporting authority" makes no reference to the 
Idaho Constitution and makes no claim that the Idaho Constitution is to be read differently than 
the U.S. Constitution regarding bills of attainder and ex post facto protections. Therefore, this 
Court will address Zivkovic's claim as it relates to the U.S. Constitution. 
In Us. v. Davis, 2001 WL 1662485 (6th Cir. 2001), defendant was convicted of being a 
felon in possession of a firearm. His prior felony was a drug abuse offense for which he never 
went to prison. On appeal, the Sixth Circuit stated: 
[T]here is no merit to Davis's bill-of-attainder allegation. Contrary 
to the defendant's argument before this court, [the statute] seeks to impose 
punishment upon individuals who have been adjudicated in a court of law 
as dangerous and who have taken the additional step of increasing the risk 
of violence to society in general by possessing firearms. Consequently, the 
defendant's actions, found by a jury beyond, not just his status, justifY the 
criminal liability imposed upon him. [Emphasis in original.] 
In Us. v. Hemmings, 258 F.3d 587 (7th Cir. 2001), the i h Circuit addressed an appeal in 
which the defendant argued that the relevant statutes were ex post facto laws and invalid bills of 
attainder. The Court stated: 
[The statutes] are not ex post facto laws. Other circuits have reached this 
same conclusion. A law is not retroactive simply because it "draws upon 
antecedent facts for its operation." Instead, an ex post facto law 
retroactively defines criminal conduct or changes the punishment for a 
crime to the detriment of the defendant. 
Nor is [the statute] a bill of attainder, which would be "a law that 
legislatively determines guilt and inflicts punishment upon an individual 
without provision of the protections of a judicial trial. The statute does not 
determine guilt based on a previous felony conviction, nor does it remove 
the protections of a trial. 
Hemmings, at 594-95. 
In Us. v. lvfunsterman, 177 F.3d 1139 (9 th Cir. 1999), the defendant had a prior 
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conviction for felony sex abuse. He was subsequently convicted of acquiring a firearm as a 
felon. He appealed claiming that the Oregon law making it illegal for a convicted felon to 
possess a firearm was a bill of attainder. The 9th Circuit stated: 
Legislative acts, no matter what their form, that apply either to named 
individuals or to easily ascertainable members of a group in such a way as 
to inflict punishment on them without a judicial trial are bills of attainder 
prohibited by the Constitution. Us. v. Brown, 381 U.S. 437,85 S.Ct. 
1707, 14 L.Ed.2d 484 (1965). Three requirements must be met to establish 
a violation of the bill of attainder clause: specification of the affected 
persons, punishment, and lack of a judicial trial. 
Munsterman, at 1141. Us. v. Brown is the case Zivkovic relies on for his position in this matter. 
Therefore, the 9th Circuit's review of Brown is meaningful here. The 9th Circuit said: 
In United States v. Brown, the Supreme Court invalidated as a bill of 
attainder a law that made it a crime for members of the Communist Party 
to serve as officers of labor unions. The Court reasoned that the statute 
does not set forth a generally applicable rule decreeing that any person 
who commits certain acts or possesses certain characteristics shall not hold 
union offices, and leave to courts and juries the job of deciding what 
persons have committed the specified acts or possess the specified 
characteristics. Instead, it designates in no uncertain terms the persons 
who possess the feared characteristics and therefore cannot hold union 
office without incurring criminal liability - members of the Communist 
Party. It noted "the fallacy of the suggestion that membership in the 
Communist Party, or any other political organization, can be regarded as 
an alternative, but equivalent, expression for a list of undesirable 
characteristi cs." 
Contrary to Munsterman's argument, it does not follow that laws that 
impose disabilities on some persons or groups are necessary bills of 
attainder: "However expansive the prohibition against bills of attainder, it 
surely was not intended to serve as a variant of the equal protection 
doctrine, invalidating every Act of Congress or the States that legislatively 
burdens some persons or groups but not all other plausible individuals." 
In Brown, the Court specifically distinguished regulatory laws such as the 
conflict-of-interest laws prohibiting persons involved in underwriting 
securities from serving as directors or officers of national banks .... 
These decisions show that not every law the effect of which is to disable 
some persons or groups is a bill of attainder. ... [Citations omitted.] 
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Munsterman, at 1141-43. The 9th Circuit concluded: 
[The challenged statutes] set forth a rule generally applicable to all persons 
possessing a certain characteristic, i.e., having been indicted for a felony. 
They are reasonably calculated to achieve a nonpunitive public purpose, 
i.e., to keep firearms out ofthe hands of persons who, having been 
indicted for felonies, may "have a somewhat greater likelihood than other 
citizens to misuse firearms." 
State Courts have followed the line of federal cases that have upheld statutes prohibiting 
felons from possessing firearms. For example, in State v. Swartz, 601 N.W.2d 348 (1999), the 
Supreme Court of Iowa held that even though a defendant became a felon prior to the effective 
date ofIowa's statute prohibiting felons from possessing firearms, that did not make the statute 
an ex post facto law. In so holding, the court reasoned that "so long as the actual crime for which 
the defendant is being sentenced occurred after the effective date of the new statute, there is no 
ex post facto violation." In Swartz, as in our case, there is no claim that the possession of the 
firearm occurred prior to the enactment of the statute prohibiting a felon from possessing a 
firearm. Thus, there is no ex post facto violation. Also in Swartz, the Court addressed the bill of 
attainder argument: 
The issue as it relates to statutes barring possession of firearms by felons 
was determined adversely to defendant's contention in United States v. 
Donofrio, 450 F .2d 1 054 (5th Cir. 1971). There, the court declared: 
Appellant misconceives the thrust of the bill of attainder 
prohibition. Laws regulating the conduct of convicted felons have 
long been upheld as valid exercises of the legislative function. The 
prohibitions of the bill of attainder clause relate only to penal laws 
which are described as those laws which inflict a disability for the 
purpose of punishment. If the disability is designed to accomplish 
some other legitimate government purpose it should stand .... 
Such an activity is presented in the instant case, the regulation of 
guns in the hands of those previously convicted of felonies. 
Donofrio, at 351. 
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Convicted felons have been making the same arguments that Zivkovic makes in his post 
conviction proceeding for over 30 years. Courts have regularly rejected those arguments. It was 
not ineffective assistance of counsel to not assert these arguments in the trial court or on appeal. 
The statutes under which Zivkovic was convicted are not unconstitutional. 
As stated above, the State did not file a separate motion seeking summary dismissal but 
instead included that motion in its Answer. Therefore, this court will not summarily dismiss this 
matter, but will give petitioner twenty days from the date ofthis order, until November 12,2009, 
to reply to this proposed dismissal by providing legal authority showing that the Court's decision 
IS wrong. 
IT IS SO ORDERED. 
DATED October 19,2009. 
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DAVID . 
District Judge 
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IDOC # 20848 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
DA VID ZIVKOVIC, ) 
) 
Petitioner, ) 
) 
-ys- ) 
) 
STA TE OF IDAHO, ) 
) 
Respondent. ) 
----------------------) 
Case No. CV -2009-0053 
ORDER AND JUDGMENT 
OF DISMISSAL 
PAGE 
On October 20, 2009, this Court issued a "Memorandum Decision Re: Post 
Conviction Petition Challenging Constitutionality of State Statute" notifying the Petitioner of the 
Court's intent to dismiss the Post-Conviction Petition in twenty days unless Petitioner filed a 
timely and appropriate response to the proposed dismissal. The twenty days, and more, have 
expired. Petitioner has made no response. Therefore, Petitioner's Post-Conviction Petition is 
hereby dismissed. Petitioner has forty-two days from the date of this Order to appeal this 
dismissal. 
IT IS SO ORDERED. 
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DATED November 24,2009. 
~~~ 
DAVIDC.NYE 
District Judge 
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In the Supreme Court of the State :d 
DAVID ZIVKOVIC, 
Petitioner-Appellant, 
v. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
(JAN 1 5 2010 
! 
i "J 0' ! ' P\ . Pr·!* 'C!OCk£f:1:. 
ORDER CONDITIONALLY 
DISMISSING APPEAL 
Supreme Court Docket No. 37287-2010 
Oneida County Docket No. 2009-53 
The NOTICE OF APPEAL filed January 6,2010 is from the Order and Judgment of 
Dismissal entered by the Honorable David C. Nye, District Judge, on November 24, 2009. 
Appellate Rule 14 requires that an appeal be filed within forty-two (42) days from the date of entry 
of the final judgment. It appears that the NOTICE OF APPEAL was not filed within forty-two (42) 
days from the date of entry of the Order and Judgment of Dismissal dated November 24, 2009; 
therefore, good cause appearing, 
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY 
DISMISSED for the reason the appeal may not be timely filed; however, the Appellant may file a 
RESPONSE to this Order within twenty-one (21) days from the date of this Order which shall show 
good cause, if any exists, why this appeal should not be dismissed. If the Response asserts the 
Notice of Appeal was timely placed in the prison mail system, then, Appellant shall include a copy 
of the prison mail log showing the date of tender. 
IT FURTHER IS ORDERED that in the event the appeal is timely filed, this appeal 
be, and hereby is, CONDITIONALLY DISMISSED unless the required fee for preparation of the 
Clerk's Record is paid to the District Court Clerk or an Order is obtained from the District Court 
providing for payment at county expense within twenty-one (21) days from the date of the order 
that the appeal may proceed. 
IT FURTHER IS ORDERED that proceedings in this appeal shall be SUSPENDED 
pending an appropriate Order from the Court. 
4lo 
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03-30-'10 14:14 FROM-Hon. Robert C. Naftz 1-208-236-7290 T-933 P001/002 F-
IN THE DISTRICT COURT OF THE SIXTH mDrCIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONE A 
) 
I>AVID-ZIVKOVre;- --- -----------)----
) 
Appellant, ) 
) 
vs. ) 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
CASE NO. CV -2009-000~:..:.:±:::=:::=t::::...::......:::..:..:.::t.=.= 
ORDER RECOMMENDING WAIVER 
OF FILING FEE IF CHARGED 
On January 6, 2010, Appellant filed a Notice of Appeal regarding the District Courts' 
dismissal of his Petition for Post Conviction Relief On March 15,2010, Appellant filed a 
for Waiver of Appellate Fees with the District Court. Rule 23(a)(1) of the Idaho 
Appellate Rules (IAR) requires the payment of a filing fee in all appeals for civil cases except for 
habeas corpus and post-conviction relief. This Court believes that this exception means that no 
filing fees are charged when an appeal is filed regarding a petition for post-conviction relief. 
Pursuant to IAR 23( c) Appellant has filed a request for the waiver of any filing fee 
charged for appealing a petition for post-conviction relief. The Court has reviewed Appellant's 
motion, memorandum, and supporting authority and does find the Appellant is indigent and 
unable to pay any filing fee if it were charged. In the event the Court has misinterpreted rule 
23(a)(l) the COUlt does recommend that any filing fee charged for appealing a petition for post-
conviction relief should be waived. 
ORDER RECOMMENDING WAIVER OF FILING FEE IF CHARGED - 1 
ZIVKOVI V. STATE OF IDAHO, CV-2009-000053 
03-30-'10 14:14 FROM-Hon. Robert C. Naftz 1-208-236-7290 T-933 P002/002 F 
IT IS SO ORDERED. 
DATED this ~O day of March) 2010. 
u-_----~-~c.~ 
ROBERT C. NAFTZ 
District Judge 
Copies to: 
David Zivkovic 
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Z!VKOVI V. STATE OF IDAHO, CV·2009·000053 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT-oP-~~~'~-------f i Jf'1d, I 10'-" 
* * * * * * 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONE DA 
APR 1: 20:0 I 
O'cfockA,f';t I AT DAVID ZIVKOVIC, 
Defendant/Appellant, 
vs. 
IDAHO CODE: 18-3316 
STATE OF IDAHO, 
Plainti /Respondent, 
CASE NO. CV-2009-53 
SUPREME COURT NO.37287-2010 
CERTIFICATE OF EXHIBITS 
I, Karen Wharton, Deputy Clerk of the District Court of the 
Sixth Judicial District of the State of Idaho, in and for Oneida 
County, do hereby certify that the following is a list of the 
exhibi ts, offered or admitted and which have been lodged with the 
Supreme Court or retained as indicated: 
none 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the 
seal of the said Court this \~~\ day of iI, 2010. 
-"---
cc: Attorney General 
David Zivkovic 
Idaho Supreme Court 
CERTIFICATE OF EXHIBITS - Page 1 
Supreme Court #37287-2010 
Oneida County # CV-2009-53 
SHIRLEE BLAISDELL 
Clerk of the District Court 
-,,,.--1 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRI~~-OF~HE-::-~ ___ _ 
I fHf:d 
STATE OF IDAHO, IN AND FOR THE COUNTY OF O~ID ", , 
! 
DAVID ZIVKOVIC, 
Defendant/Appellant, 
vs. 
IDAHO CODE: 18-3316 
STATE OF IDAHO, 
* * * * * * * ! APR 1 4 2010 
! '"'' ,-' ,-~c0' 
~ Z~-±-.O'ciock!f:-'V 
CASE NO. CV-2009-53 
SUPREME COURT NO.37287-2010 
CLERK'S CERTIFICATE 
Plaintiff/Respondent, 
I, Karen Wharton, Deputy Clerk of the District Court of 
the Sixth Judicial District, of the State of Idaho, in and for the 
County of Oneida, do hereby certify that the foregoing Clerk's 
Record in the above entitled cause was compiled and bound under my 
direction, and contains true and correct copies of all pleadings, 
documents and papers designated to be included under Rule 28 of 
the Idaho Appellate Rules, the Notice of Appeal, any Notice of 
Cros s -l\ppeal, and any additional documents requested to be 
included. 
I do further certify, that all documents, x-rays, charts 
and pictures, offered or admitted in the above entitled cause, if 
any, will be duly lodged with the Clerk of the Supreme Court along 
with the Court Reporter's Transcript(s) NONE and Clerk's Record, 
if requested, Confidential Exhibit Presentence Report (except for 
CLERK'S CERTIFICATE - Page 1 
Supreme Court #37287-2010 
Oneida County # CV-2009-53 
exhibits none, which are retained In the possession of the 
undersigned), as required by Rule 31 of the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed the seal of said District Court at Malad City, Idaho, this 
~ day of April, 2010. 
CLERK'S CERTIFICATE - Page 2 
Supreme Court *37287-2010 
Oneida County * CV-2009-53 
SHIRLEE BLAISDELL 
Clerk of the District Court 
CERTIFICATE OF SERVICE 
I hereby certify that on the )t~ day of April, 
mailed a true and correct copy of the above and foregoing 
CERTIFICATE by placing the same in the United State Mail, 
prepaid thereon, to the following: 
2010, I 
CLERK'S 
postage 
Attorney General's Office 
Chief Appellate Division 
P.O. Box 83720 
Boise, 10 83720-0010 
David Zivkovic 
#20848 I.S.C.I. 
P.O. Box 14 
Boise, 10 83707 
Idaho Supreme Court 
Idaho Court of Appeals 
P.O. Box 83720 
Boise, 10 83720-0101 
CLERK'S CERTIFICATE - Page 3 
Supreme Court #37287-2010 
Oneida County # CV-2009-53 
[x] U.S. Mail/Postage Prepaid 
[] Hand Delivery 
[] Overnight Mail 
[] Facsimile 
[x] U.S. Mail/Postage Prepaid 
[] Hand Delivery 
[] Overnight Mail 
[] Facsimile 
[x] U.S. Mail/Postage Prepaid 
[] Hand Delivery 
[J Overnight Mail 
[] Facsimile 
SHIRLEE BLAISDELL 
Clerk of the District Court 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA 
* * * * * * * r---------F-'-f--~--------~ Ilea 
DAVID ZIVKOVIC, ) 
AP~l 4 2010 
wh~ ) 
Defendant/Appellant, ) 
) 
CASE NO. CV-2009-5 AT g:'Q=\ O'clock-.8..M. 
vs. ) SUPREME COURT NO.37287-2010 
) 
IDAHO CODE: 18-3316 ) NOTICE OF LODGING CLERK'S RECORD 
STATE OF IDAHO, ) 
) 
Plaintiff/Respondent, ) 
-----------------------------) 
To: Counsel for Plaintiff/Respondent 
Attorney General's Office 
Chief Appellate Division 
P.O. Box 83720 
Boise, ID 83720-0010 
To: Defendant/Appellant 
David Zivkovic 
#20848 I.S.C.I. 
P.O. Box 14 
Boise, ID 83707 
Notice is hereby given that on ~ ___ l t\~, 2010, the Clerk's 
Record (X), including the Reporter's Transcripts to-wit: NONE ( ), 
along with Exhibits, if any NONE ( ), Confidential Exhibits NONE 
), except for exhibit(s) None, which are retained in the 
NOTICE OF LODGING CLERK'S RECORD - Page 1 
Supreme Court # 37287-2010 
Oneida County # CV-2009-53 
possession of the undersigned, in the above referenced appeal, 
were lodged with the District Court Clerk. 
The parties shall have twenty-eight (28) days from the date 
of service of the appeal record to file any objections, together 
with a Notice of Hearing, with the District Court. If no 
objection is filed, the record will be deemed settled and will be 
filed with the Supreme Court. 
If there are multiple Appellants or Respondents, I will 
serve the record, exhibits, and transcript (s), upon the parties 
upon receipt of a stipulation of the parties, or Court order 
stating which party shall be served. If no stipulation or order 
is filed in seven (7) days, I will serve the party whose name 
appears first in the case title. 
DATED this day of April, 2010. 
cc: Clerk of the Court 
Idaho Supreme Court 
SHIRLEE BLAISDELL 
Clerk of the District Court 
NOTICE OF LODGING CLERK'S RECORD - Page 2 
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Oneida County # CV-2009-53 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF 
* * * * * * * 
DAVID ZIVKOVIC, ) 
) 
Defendant/Appellant, ) CASE NO. CV-2009-53 
) 
vs. ) SUPREME COURT NO.37287-2010 
) 
IDAHO CODE: 18-3316 ) CERTIFICATE OF SERVICE 
STATE OF IDAHO, ) 
) 
Plaintiff /Respondent, ) 
-----------------------------) 
I, Karen Wharton, Deputy Clerk of the District Court of 
the Sixth Judicial District of the State of Idaho, in and for the 
County of Oneida, DO HEREBY CERTIFY that I have personally 
mailed, through the United States mail, postage prepaid, on the 
day of April, 2010, one (1) copy of the Clerk's Record to 
each of the parties or their Attorney of Record as follows: 
Attorney General's Office 
Chief Appellate Division 
P.O. Box 83720 
Boise, 10 83720-0010 
David Zivkovic 
#20848 1.S.C.I. 
P.O. Box 14 
Boise, 10 83707 
CERTIFICATE OF SERVICE - Page 1 
Supreme Court Docket # 37287-2010 
Oneida County Case # CV-2009-53 
[x) U.S. Mail/Postage 
[ 1 Hand Delivery 
[ 1 Overnight Mail 
[ Facsimile 
[x 1 U.S. Mail/Postage 
[ ) Hand Delivery 
[ ) Overnight Mail 
[ Facsimile 
Prepaid 
Prepaid 
M. 
IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed the seal of the said Court this \1~ day of il,2010. 
--"---
cc: Idaho Supreme Court 
District Court file 
CERTIFICATE OF SERVICE - Page 2 
Supreme Court Docket # 37287-2010 
Oneida County Case # CV-2009-53 
SHIRLEE BLAISDELL 
Clerk of the District Court 
